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ABSTRACT
For approximately 10 years, the Santa Ulara County ((alit.),? Juvenile Dependency Couri has utilized confidential mediation s an integral part of the court
process. After hundreds of mediation sessions, we believe it is time for the various participants in the dependency system o reflect on their perspectives on medi-
ation, its sirengths and weaknesses, and ifs future in our court system. tach author, representing a different party or interest in the child welfare system, has a
unigue perspeciive on the process. We hope this information will be useful for other jurisdictions utilizing or considering implementing mediation.

Beginning with a description of depsndency mediation and the mediation process utilized in Senta Clara County, representatives from each participant in the juve-
nile dependency process—including ihe mediators, the socia! worker, the atiorney for the femily and children’s services agency, the child's attorney, the parents,
the parents’ atiorney, o domesiic violence advocaie, the child advocaie (CASA), and the juvenile court judicial officer—Tfollow with their perspeciives on media-
tion. The article concludes with some genercl thoughis ebout mediation, its value, its problems, and iis future in Sante Clara County.

£. MEBIATION

Steve Burewn, Assisiant Direcior of Family Court Services,
Sante Ciora County Supervisor of Dependency Mediation

Definition

The Santa Clara County Juvenile Dependency Court
Mediation Program defines dependency mediation as a
confidential process in which specialiy-trained neutral
persons, mediators who have no decision-making
authority and make no recommendations to the court,
help the family, social worker, attorneys, and others
involved in the case discuss and resolve the disputes and
problems sent to mediation.The goal is to come up with
a plan that all the parties, attorneys, social worker, and
CASA agree is safe and best for the children and safe for
all involved participants.The confidential nature of medi-
ation is critical to its success in that it helps to create the
comfortable and open environment necessary for facili-

tating meaningful discussion of the various issues that
arise in child abuse and neglect cases.

The mediation process has four basic interdepend-
ent stages: orientation, fact-finding and issue develop-
ment, problem solving, and agreement/disagreement
and closure.

Practice in Santa Clara County
Background

The Santa Clara Dependency Mediation program
operates in a manner consistent with Effective
Violence & Child
Malireatmeni Cases: Guidelines For Policy and

Intervention in Domestic

Practice—Recommendations from the National
Councii of juveniie and Family Court Judges Family
Violence Department (“The Greenbook”) recommenda-
tions 23 and 48.% as well as California Ruie of Court,
Section 24.6, Uniform siandards of practice jor couri-
connecied child proteciion/dependency mediation.

Sudge Leenard B. Edwards is judge of the Sania Clara County Superior Court in San Jose, Calif., and President of the National Council of Juvenile

end Family Court Judges.
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Both of these require that dependency mediation pro-
grams inciade a specialized protocol for handling
domestic violence cases. It is noted here that while
domestic violence is an issue resuiting in dependency
status in only a minority of cases, it has been identified
as a significant factor affecting the functioning of one or
more family members in approximately 58% of Santa
Clara County dependency cases referred to mediation.

Santa Clara County dependency mediation proto-
cols lay out specific policy and procedures for subject
matters including confidentiality, the manner in which
cases are referred to and scheduled for mediation,
mandatory versus voluntary participation, the involve-
ment of children, orientation of the participants, the
stages of the mediation process, complaints, mediator
training, and domestic violence.

Santa Clara County dependency system members
believe that it is very important that ail key case partici-
pants, including parents, involved family members, the
social worker, child advocate, and attorneys, participate
in the mediation process. Each often holds a separate
piece of an information puzzle that, when completed,
becomes the basis for resolution of the referred dis-
putes. The involvement and advocacy of the attorneys
aiso serve to safeguard the rights of their respective
clients, be they children, parents, social workers, or other
involved parties. This is especiaily crucial when a given
client is otherwise “without a voice” due to being partic-
ularly disenfranchised, alienated, overwhelmed, from a
different culture, or simply passive or inarticulate.

The Mediators

The Santa Clara model utilizes a female/male co-
mediation team of highly skilled, cuiturally competent
mediators who are also licensed psychotherapists with
specialized training in subject areas beyond mediation
and directly related to the types of problems likely to
arise in dependency cases. These areas of specialized
training include, but are not limited to, child abuse and
neglect, substance abuse, domestic violence, the work-
ings of the dependency court and child protection sys-
tems. the developmental needs of children, family sys-
tems, and familiarity with local community resources.
This specialized knowledge allows the mediators to bet-
ter appreciate and understand the perspectives of the
various participants as well as the nature of the issues
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being discussed. It aiso, at a very basic level, helps the
mediators know what questions to ask in order to get
the most relevant information and various underlying
interests on the table so that the safety and best interest
of the child, as well as the related needs of the family, can
be most effectively addressed. Finally, it contributes to
the level of credibility, trust, and confidence that all
participants have in the mediators themselves and,
consequently, to their willingness to commit to the medi-
ation process.

The advantages of using a male/female co-mediation
team include having mediators of both genders available
to clients in every case.This can make the process much
more comfortable for clients who have difficulty com-
municating with a certain gender, sometimes because of
their own histories of childhood abuse and neglect.
Additionally, when clients are, for whatever reason,
unable or unwilling to advocate for their own interests,
the use of co-mediation allows one of the mediators to
temporarily serve as the voice for that client while the
other runs the process.This helps to balance the power
within the process.

It is always helpful when one of the mediators in the
case speaks the same language as the participants,
though mediation can also produce positive results
when interpreters are used.

Referrals and Issues Referred to Mediation

The judicial officer functions as the “gatekeeper” to
mediation and either chooses to order the case to medi-
ation based on his or her own judgment or the request
of a case participant.The referral to mediation may occur
at any time during the history of the case from the initial
hearing through termination of parental rights. Any issue
in dispute may be sent to mediation including, for exam-
ple: whether dependency is necessary; the language of
the petition; the case plan and/or services; placement or
return of the child; placement problems or change of
placement; visitation; parental non-compliance with
court-ordered conditions; intra-familial, parent-social
worker, or other personal conflicts that interfere with
implementation of the case plan or otherwise cause
problems; termination or continuation of services;
dismissal versus continuation of dependency status;
custody and visitation exit orders; and issues related to
termination of parental rights.



Protocols are clear that it is never permissible to
negotiate about whether or not child abuse, neglect, or
domestic violence are acceptable behaviors. Exploring
the best ways of responding to these problems, howev-
er, is very appropriate subject matter for mediation.

The decision by the court to refer a matter to medi
ation usually occurs during a court appearance in the
presence of the various case participants. The parties,
assigned social worker, attorneys, and often the CASA are
required to attend mediation once ordered by the court.
The group decides who, in addition to the required par-
ticipants, should aiso be invited. Those invited may
include domestic vioience advocates, relatives or family
friends, foster or adoptive parents, therapists, placement
providers, etc. Once the decision to refer the case o
mediation is made by the court, the appointment time is
selected and the participants are notified, the court
order referral form is completed by the court, and the
court provides the family members with a brochure
describing the mediation process. The judicial officer
reviews the court file and selects documents which are
immediately forwarded to the dependency mediators for
review in advance of the mediation appointment in
order to provide them with background information on
the case, including information related to any domestic
violence issues.

The Process

There are various models of Child Protection/
Dependency Mediation functioning around the couniry.
These models are adapted to local court cuitures as well
as resources and other logistical considerations. The
Santa Clara County modei works as follows.

One of the mediators reviews the reported back-
ground information forwarded by the court prior to the
time of the first mediation appointment and discusses
the information with the other mediator. One of them
will take the lead in the mediation. There are certain
premises, based on many years of mediation experience,
upon which they wili operate. Some of them are:

You can talk abowut essentially anytbing as
long as the participants are capable of ariici-
lating their interesis aind desives. Talking does
not equal agreeing, but talking and listening

to one anotber usually prodiices consiructive
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resulls even in ibe absence of an agreement.
Mediation usually resulis in families experi-
encing a lowered sense of bostility and alien-
ation and a beighlened sense of participation
and inclusion as well as a greater sense of
undersianding of ibe child’s needs, the work-
ings of ibe systeni. and the poinis of view of
the other pariiciparis.

People are often less defensive and
rvesistant, and arve betier able to bear and
undersiand ibe concerns and ideas of ofb-
ers, only dfter THEY bave bad an opporii-
ity to fully express themselves and be beard
and undersiood.

Just getiing il the key participants togeth-
er at the same place and time in a structured
setting (o sit down and, with the belp of skilled
mediators, systematicaily talR things through,
exchange the most current, accuraie, and rele-
vant case informaiion, and clear up mis-infor-
marion, seirves (o resolve a lot of problems.

After everyone feels beard, it is belpful for
mediators to Rkeep bringing the participanis
back to the issue of what is best for the chiid,
ie., “How do you ihink we can resolve tbis par-
ticular issue i a way that is best for ibe
child?.. Please talk about how you think your
Plan will affect ithe child. ... Tell us what your

CONCErns are aboul ibe child”

The mediators orient the family members tc the
mediation process prior to the actual commencement of
the mediation session. The next stage usually involves
meeting with the group of professionals to clarify and
explore the issues referred to mediation. All perspectives
are heard, information is exchanged, mis-information
begins to be corrected, and some problem solving
occurs. The attorneys are then usually released, at their
own request, while the mediators prepare to work with
the familv members, the social worker, and other partic-
ipants, though the attorneys remain in the area and avail-
able to their clients as needed.

The mediators consult with one another and strate-

ibers 1o see next. if the case

domestic vioclence, the invoived

¢ individuaily, and a determing-
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tion is made regarding whether it is ¢

to proceed with the ¢
r in which to proceed.

lence is permitted to have 2 suppo

o be seen

him throughout the mediation process and

separately and apart from the other ‘%a* if she or he so
chooses. All parties are permitted o have their attornevs

Domestic violence the mediators

decide whom to meet with next based on the circum-

stances of the individual case. it may be a large family

group, the parents together or separately, the parents and
the social worker, the parents and placement provider, or
other combinations. About 20% of the time the child is
part of the mediation, but the issue of whether or not
and how children are included is weighed carefully, con-

sistent with the program protocol. Great care is taken o

avoid inadvertently re-victimizing children or making

them feel responsible for the outcome of mediation.

Children only participate with their attorney’s agree-
ment. Often they are seen individually and their feelings

and wishes are conveyed back to the larger group.

Mediators always start by listening to the partici-

pants until they feel understood. individuals are permit-
ted to vent as needed and then refocus on the dispute at
hand. Mediators attempt to identify and validate the
interests of the various participants, and then try to keep
them focused on the needs and best interests of the chil-
dren as problem solving continues. The mediators confer
with one another as needed to develop strategies
designed to address barriers that arise on the road o
conflict resolution.

During the final stage of mediation, the mediators
usually meet with the whole group to do final problem
solving, finalize areas of agreement and/or disagreement,
answer questions, and clarify follow-up responsibilities
and expectations. The Santa Clara model has the attorney
representing the child protection agency write down
the agreement. It is reviewed with all parties and attor-
neys. All of the case participants then report directly to
court where the judicial officer is informed of whether
or not an agreement was reached and, if so, the details of

the agreement. The judicial officer then ensures that

everyone understands the nature of any agreement and

decides whether or not to accept it. If there is no agree-
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ment on some or all of the issues, the court then deter-

9

mines the next course of action.

¢

There are approximately 1,000 new dependency

petitions filed in Santa Clara Juvenile Dependency Court

each year. A separate petition is filed for each child.

During 2000, 223 cases were seen in mediation for a

total of 240 sessions. Fifty-two percent of the cases were

referred at the request of the attorney for one or both of

the parents, 17% at the request of the child’s attorney, 5%
at the request of the social worker or agency attorney,
21% on the court’s own motion, and 5% at the request of
all the parties and atiorneys.

Forty-five percent of the cases were referred at the
jurisdictional stage for disputes about both jurisdiction
and disposition, 15% at 6-month review, 7% at i2-month
review, 7% at a post-permanency review hearing, 10% at
dismissal for exit orders, 4% for interim change of pmu:-
ments, 4% for other interim problems, and 2% at term
nation of parental rights.

Sessions averaged three hours in length. Children
participated in 19% of those cases. Persons beyond the
parties, children, social worker, attorneys, and CASAS par-
ticipated in 37% of the cases. Domestic viclence was an
element in 58% of the cases, though usually not inciuded
in the dependency petition.

Seventy-five percent of the cases resulted in full

oy

agreements, 17% in partial agreements, and 8% in no sub-

stantial areas of agreement.

B, THE DEPEI
PERSPECTIVE

Brendan Cunning, Dependency Mediaior
Family Court Services and Juvenile Dependency Court,
Santa Clara County

Introduction
Recently an attorney representing children peered

in the dependency mediation room window o see if we

were finished interviewing the family members. She
remarked later, “You were in there a very long time, and

you were really getting into it Bvervbody looked so
J P e Sl P J
We had 2

members ,in

focused.” She was right. W long and intense ses-

[aN

sion with the family cluding the parents.The



encounter led to an agreement that the family members
would fully engage in the case plan, and that the child
wouid be moved to a safe placement with an aunt whom
the social worker had already approved. The attornev’s
comments highlighted two key elements that character

ize dependency court mediation in Santa Clara County:

*  being fully and empathically present to the
participants; and
«  spending substantial time with participants,

especially family members.

Dependency mediation is a cooperative effort to
explore disputed issues existing in chiid abuse and neg-
lect cases in a non-adversarial setting. Through the use of
empathic listening techniques and accurate reflection of
the cognitive and emotional content of participants’
statements, a respectful and safe environment is created.
This enables an authentic response on the part of family
members, sometimes leading to life-changing decisions
and commitments, with the uitimate goal of preserving
the safety, best interests, and permanency needs of chil-
dren. Though there are many methods, skills, and strate-
gies in conducting dependency mediation, in this articie
we will focus on two critical elements: empathic engage-
ment and spending time with the participants. We will
aiso discuss the potential impact of the work on the
mediators themselves, and make some suggestions for
reducing negative consequences and increasing media-
tor effectiveness.

The Process—Special Considerations

About 20 minutes into a recent angry session with
parents, my co-mediator changed the emotional tone of
the dialogue by asking the mother:

And you, bow are you doing wiilh all ibis
stress?” The question was greefed with ihe
response, “Wiry, thank you for asking. No one

bas asked me that before icdcy”

The mother was surprised that the mediator was
interested. The mediator’s question led t¢ 2 genuine
inter-personal exchange for another 28 minutes, involv-

i1

ing continued use of empathic listening skills and refiec-

tion of the emotional and cognitive content
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ents’ experiences. The validation of the parents’ experi-
ences led them to the realization that they were being
heard. Thelr human dignity was being respected. This
heiped them to move beyond their anger and resistance
to deeper emotions of grief and remorse facilitated by
further validating responses from the mediators. The par-
ents were then ready i¢ abandon their defenses and to
begin to face the issues of drug abuse and child neglect
which had brought them to court.

The mediator's respectful listening created an obli-
gation on the parents’ part to listen to the other partici-
pants—the children. therapists, doctors, witnesses, other
family members, the children’s attorneys, and the social
worker—and respect their viewpoints. The mediators
were then able to begin an exploration of the case from
all participants’ perspectives. At that point, the parents
and family members were ready tc confront the damage
that was alleged to have been done to the children, and
to come to realistic decisions about moving the case
forward. The maximum impact of constructive empathic
listening was achieved.

The mediator’s abiiity to empathize congruently and
accurately with family members in dependency cases
lies in his awareness of his own feelings. These often: will
include anger, sadness, and even despair at the images of
abuse he or she is exposed to in these frank discussions
of human suffering. The mediator’s affect may reflect
what family members are experiencing at some level. His
consciousness can be a source of information from
which to further clarify the parents’ experience and
comprehend it. By conveving that understanding the
mediator thus enhances the process.

It muest be borrible for you to bave your chil-
dreit removed fike thai”

“Is it bewildering for you, coming from anoth-
er culture, irying to undersiand the dependen-
¢y systemn? Does i seem very complicated and
indifferent ic you?”

“So it seems as though no one really wunder-

stands you or vour situation and that no one

¥

ol

reaily cares”

“vg . P S
‘Your sound red

mad and (olally scaved.”
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Being present to the parents in a2 compassionate way
does not mean condoning what they have done or not
done. Validating the person does not equate with agree-
ing with his or her behavior. The mediaror’s validating
and non-judgmental approach creates an environment of
trust. This constitutes an invitation to the parents to
allow the mediator to guide them down a path where
they will confront difficult issues and events. They will
be called upon to face barriers or to find ways to get
around them in order to reach resoiution. They will
struggle with major life-changing decisions and commit-
ments in order to regain custody of their children.
Sometimes they will be facing the most terrifying obsta-
cle of all, confronting their own inadequacies as parents
and relinquishing the care and controi of their children.

This last path can only be taken when the parents’ dig-.

nity and human worth are preserved.

In a case some yeais ago involving an Asian-
American family, the fathes, who bad molested
bis daughter, was defended furiously by the
child’s uncle, aunt, and cousins, 4s being inca-
pable of such an act. This, of course, meant
they had to deny the child’s many statements,
thus re-victimizing ber in ihe course of the
the fatber
supported by bis girifriend, freely chose io

mediated family discussion,

admit to bis family that be bad done ihis
terrible thing to bis daughter There was shock,
grief, and anger expressed at the fathey, but a
pathway towards resolution was opened up by
his admission, and the path inciuded a way to
bealing for the victim and fo the support for
ber by family members.

Family members are often asked to walk a path that
may be dangerous.The journey will include discussions
of drug abuse, child physical or sexual abuse, abandon-
ment, severe neglect, domestic violence, criminal behav-
ior, and mental health problems. Old ghosts may be
called up and encountered. Sometimes a barrier will be
iocated on the path that seems impossible to get around,
for example:

A young mothber (21 years old) fromt Mexico
cannot bave ber children back (a G-montb-old
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and a Z2-yearold) wunless she leaves ber
boyfriend, who bas been very violent to ber
and the children and who remains a danger
to all three. But she is dependent upon bim.
Where would she live? She can’t afford to
maintain a bome. The prospect of going it
alone for the first time in ber life is tervifying

fo her.

This was a very frightened young woman. It was not
easy for some of the participants to identify with the dif-
ficulties of a victimized, non-English-speaking, non-liter-
ate single mother being told to,“Go it alone or lose your
children.” Her only defense was in denial. But, with the
intense and empathic engagement of a Spanish-speaking
mediator, she was able to move beyond a state of denial
and paralysis to explore other aiternatives. She was then
able to participate in identifying resources within her
extended family and, with the help of the other media-
tion participants, move around the obstacles in her path.

The intense engagement and empathic presence of
the mediator is all the more important when the evi-
dence produced in dependency mediation is over-
whelming, such as positive drug test results, police
reports, medical reports, photographs, and testimony of
children and other witnesses. By avoiding condemnation
or tones of moral superiority, the mediator can compas-
sionately and respectfuily confront family members and
participating professionals with information that may be
difficult to accept. Often this can be done in the form of
a question incorporated into the feedback provided by
the mediator, for example:

(To the social worker):“How do you respond to
the parents’ concern that you are not aware of
the progress they bave made because you have
not been able to come out to their home or to
the visitation center to observe their interdac-
tion with the child over the last three months?”

(To the mother):“Do you think the social work-
er bhas a justifiabie concern since fwo out of
the last three drug tesis were dirty?... Here’s the
record of the resulits the agency returned. Take
a look. ... She thinks you still bave some work
fo do before moving to unsupervised visits. . ..



What do you think? Is ibis a relapse or is there
anotber explanaiion?”

(10 the fatber): “Peter;, bere are the pictures your
Sfriend fook of your 9yearold daughter when
you were away. Here, let ber grandmoiber see
them, too. The social worker and the child’s attor-
ney believe they are sexually provocative and
exploitative of the child. They believe she bas
been emotionally damaged by this experience.
They think you are not protecting ber: This musst
be very painful for you, because yous've said how
you trusted bim, and bow you love your daugh-
ter: Talk to me about it. What do you think? How
do you respond to the concerns of the social
worker and child’s attorney?.. What will you do?”

The mediator can function as an agent of reality in
having all key issues placed on the table for open
discussion. The mediator brings the participants into a
dialogue within a context of the critical eveats of the
children’s, parents’, and family members’ lives. This dia-
logue will only happen if time has been spent creating
an emotionally safe and trusting environment. This
process is the key to constructive resolution, made pos-
sible by empathic listening.

The Mediator and the Cost

All who work in the field of child protection pay a
price for their engagement and their compassion. Child
abuse and neglect cases expose us to the “suffering of
the innocent.” The details of child abuse and neglect are
so distressing that participation in mediation can be
emotionally wearing for all, including the mediator.

One mediatos; after a session which involved a
young mother who bad three children under
Jour removed from ber; including a 10-month-
old, (two of the children had been burned with
the boyfriend),
remarked, “. .. it is so borrifying to me to ihink

cigarettes Dy mother’s

what bas bappened ic these children. I can
barely focus on it. I can’t think about it

This mediator had been sheltered in her own life
from such trauma, but found that the mediation process
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was eroding any naiveté and innocence that she had
retained. Interestingly, she stated that it is also a privilege
to be with people in the teeth of the worst things that
can happen to them.The brief but intense experience of
the mediator-parent encounter reduces the mediator’s
insulation from the parents’ deeply troubled lives. But
while it keeps the mediator connected with real human
suffering and can enhance compassion for clients, it alsc
holds the potential for taking an emotional toll on the
mediator’s own life.

A dependency mediator sat at bome on a
beautiful Sunday afternoon in New England.
Everything in ber life was right, but she was
Jeeling inexplicably depressed and even bad
Jeelings of despair without knowing why. As
she thought about it, images began returning
to ber from a dependency mediation she bad
done during the previous few days. It bad
been a tragic case, involving the death of an
infant. It took ber days to shake off the impact
of that case.

This sad case reveals how the sorrows in others’
lives can resonate in our own.This mediator was able to
acknowledge, tolerate, and express her feelings. Her abil-
ity to do this aliowed her to quickly recover, and the case
and related feelings created no further problem for her.
Her healthy reaction illustrates the critical importance of
self-awareness. Gur experience suggests that the ability
to process the feelings and reactions resulting from
involvement in child abuse cases contributes to
increased mediator effectiveness and longevity.

But many cases may get under the skin. Painful feel-
ings that remain out of consciousness have the potential
to negatively impact the mediator and his or her rela-
tionships and family life. If a mediator is particularly
affected by a case, it is important that he or she is aware
of those feelings, understands their origin, and is pre-
pared to talk about them, without violating case confi-
dentiality, with a supportive person. Debriefings with a
non-mediator, such as 2 trusted mentor in the office, can
help bring the experiences of dependency mediation to
the surface and et them find expression. It may be nec-
essary to explain these issues to family members and
friends so that related moods and behaviors are under-
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stood and not tzken personally. Dependency mediators
realize that these same considerations may apply for
judges, attorneys, and especially for social workers who
are on the front lines.

Another possible cost for the mediator is cynicism
and combat fatigue. It can be personally draining to
begin the day by reading the details of yet another case
of child abuse. There is a risk that we may fail victim to
emotional numbing, a natural process that allows one to
keep functioning on the job, albeit with a loss of com-
passion. When this happens, distancing takes the place of
being present, and psychic withdrawal takes the place of
personal engagement. A successful dependency media-
tor needs a healthy balance between toughness and
compassion, between durability and sensitivity, between
objectivity and empathy. When either side of this scale is
significantly out of balance, dependency mediation

becomes less effective.

A Mediator’s Comments

A few weeks ago I spied a family leaving the court-
room. They were laughing, and the children were carry-
ing balloons.The children were going home.I was in the
mediators’ office with two distraught parents whose
children had just been made dependents of the Court.
They were at the beginning of a dangerous path. But
looking at the family strolling past, they were able to
believe that reunification was possible. They found hope
for the journey. It is a privilege to be allowed into peo-
ple’s lives at a time of their greatest vulnerability. It is a
privilege and a challenge to join them even briefly on
their journey, one that dependency mediators have
almost every day.

We bring to the table our professional skiils, but first,
we bring our common humanity. The professional skill of
empathic listening can be learned, but its source in
human compassion must be discovered. By being pres-
ent to them, they will often be encouraged to make deci-
sions that wiil allow them to protect their children and
guarantee their safety. That is the goal of the Court. it is
the goal of dependency mediation. It is what makes it all
worthwhile. Then we can bring out the balloons.

Note: All cases quoted from or referred fo are compos-
ites and not qactual individual cases.
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PERSPECTIVE

Mizole Gowld, Social Worker Hii
Depariment of Family & Children’s Services, Santa Clara County

Mediation of contested cases in juvenile dependen-
¢y court can be z wonderful and satisfying experience
for all involved. It is typically used when other attempts
at communication have failed to resolve the issues in dis-
pute. At its best, mediation allows all parties to be heard
in an open setting that is less adversarial than a'trial or
other court hearings. It has been my experience that it is
always worthwhile, even when it does not end in
an agreement.

Some social workers have expressed feeling wary and
suspicious when they first approached mediation because
they thought of it as being similar to a triai. However, they
learned through their participation that mediation is very
different from an adversarial proceeding.

Communicating with attorneys can be a daunting
task for many social workers. The informal yet structured
atmosphere inherent in mediation assists the worker by
allowing for more open and comfortable information
sharing, especially during the initial case presentation
phase. It is during this initial stage that all parties have an
opportunity to clarify the case issues and points of con-
tention so that everyone is starting at the same place.
The social worker is particuiarly instrumental in the suc-
cess of any mediation since he or she is typically the only
participant who has had access to all of the parties and
information, noting that the attorneys usually communi-
cate only with their clients. An additional beneficial
aspect of our dependency mediation program is that the
mediators have a clinical background. This allows the
social worker an additional degree of comfort in com-
municating from a clinically relevant perspective.

I have several roles as an investigating social worker.
I must find out the facts of a case and report them.I must
also provide services to the parents that will enable
them to address the difficulties that resulted in their chil-
dren coming to the attention of the juvenile court.
Mediation has helped me develop better working rela-
rionships with parents in many cases, especially those in
which communication has been difficult. Mediation has

also served to help clarify my role for the parents and



assisted me in communicating my desire to help the fam-
ily create a plan in the best interests of the child. It has
bees my experience that mediation improves communi-
cation in almost every contested case and resuits in the

T

disclosure of new and helpful information by the family.

Arguably, the greatest benefit of mediation is its abik-
ity to assist the parents in feeling heard. Many parents
contest issues and recommendations not because they
are arguing that the information provided the court is
untrue, but because they feel unheard and believe the
court reports do not accurately or completely reflect
their points of view. Like most social workers in child
welfare, I have had some very contentious cases in
which I could not communicate at all with the parents
due to the level of hostility. I have seen these cases reach
agreement in mediation and thereby avoid trial once the
parents felt heard and validated by our mediators.

A good mediator in dependency court must
possess not only the ability to hear clients, but also to
challenge them. It is crucial that they have an under-
standing of the dependency process and the policies of
the child welfare department. Gur county's mediators
appear to be able to achieve a good balance between
validating the parents and gently chalienging them,
when needed, on their perceptions or beliefs. They also
balance their clinical orientation with the legal needs
of the court process.

It has been my experience and that of other social
workers that meditation can resolve contested issues in
4 manner satisfactory to all parties even with cases that
appear destined for trial. The use of mediation allows all
parties, especially the parents, to feel heard and to leave
the process with their dignity and selfrespect intact. It
also goes a long way towards preserving the relationship
between the agency and the parents, which ultimately

most benefits the children.

D. THE AGENCY ATTORNEY PERSPECTIVE

k. Miichael Clark, Joanne Hue, julle
Charies Nickell, Kimberly Warsow
Office of the County Counsel, Sante Clare County

el ellar,

Agency attorneys play an important role in facilitar-
ing the mediation process. Initially, we lay the foundation
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for a successful mediation by meeting with the agency
social worker before the mediation date to review both
the mechanics of the mediation process and the com-
plexities of the specific case. We bring to the meeting,

-and later to the mediation, a familiarity with both the

case file and zll applicable statutory and case law
governing the case. We are then able to help the social
worker articulate in concrete terms his or her clinical
concerns and desired outcome for the mediation within
the governing legal parameters.

At the beginning of the mediation session, we help
the mediators and attorneys for the parties to: 1) under-
stand the factual and procedural history of the case; 2)
clarify the specific factual and legal issues to be
addressed; and 3) focus on the various permissible legal
outcomes availabie for the particular mediation. When
necessary, we assist the social worker in articulating his
or her case. However, we find that because social work-
ers are trained to discuss their cases in a clinical context,
they often find it easier to present their assessment in
the collaborative atmosphere of a mediation than in the
adversarial atmosphere of the courtroom.After the initial
discussion is finished, we then encourage the attorneys
to step out of the room so that the mediators can begin
their therapeutic work with the parents, social worker,
and other interested parties. We find that the mediation
process often works best when the attorneys remove
themseives from the process. While the actual mediation
is taking place in the mediation room, we often engage
in further case discussion with the attorneys outside the
mediation room.

At the conclusion of the mediation, we meet with
mediators, attorneys, and parties to discuss the outcome,
make notes of the terms of any full or partial agreement,
and then put the settlement on the record in a clear and
concise manner. While many settlements are simply
recorded in the clerk’s minutes for the hearing, if neces-
sary we will prepare a more formal written order after
the hearing for complex agreements. Our goal is to keep
the process on track, t¢ make sure that all the relevant
issues have been adequately addressed, and to clarify the
detaiis of the settiement.

Many of us were initiglly resistant t¢ the idea of
spending a half-day in mediation. As litigators. it seemed
nore expedient to proceed with trial. Further, as trial

fawyers we tend to be more comfortable with the adver-
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sarial process than with the clinical process. However,
we have come 0 embrace the use of mediation at ail

P

stages of the dependency process because of the
remarkable success rate and the fact that the parents and
social worker usually come away from a mediation on
much better terms than if the case went to frial
Additionally, we have observed how parents are more
likely to foliow through with mediated agreements they
have heiped devise than with orders imposed upon
them following a trial.

We believe that a key factor in the success of
dependency mediation in our county is the particular
assignment of mediators to cases. Our mediators are
licensed clinicians with experience handling child
abuse, domestic violence, substance abuse, and family
court custody cases. They mediate several cases per
week which, over the course of a year or two, enables
them to understand the legai parameters of the depend-
ency process and to gain the trust of the social workers,
attorneys, and judicial officers assigned to dependency
cases.The use of two mediators for each mediation, one
male and one female, also contributes to the success of
the mediation process.

Another significant factor in the success of depend-
ency mediation is the cooperative attitude toward
mediation that has developed over the years between
the various attorney offices. While still protective of our
respective clients, we have come to collectively trust the
mediation process to reach the right result in most
instances. In particular, as agency attorneys, we have
seen the mediation process help the social worker to
better understand the needs of the family and, on occa-
sion, cause the social worker to change his or her
recommendation based upon input from the mediators.
Still another key factor in the success of our dependency
mediation program has been the willingness of the medi-
ators to learn dependency law and procedure. Over the
years we have conducted a number of training seminars
for new mediators to help them understand the com-
plexities of the juvenile court dependency process.

While mediation does not resolve every case to our
satisfaction, we believe that dependency mediation is a
valuable tool for protecting children and helping parents
to feel a sense of ownership in the outcome. Mediation
sessions offer parties and counsel additional time to
work out settiements that the busy court calendar does
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not afford. Mediation also offers the parents a third-party
sounding board that often facilitates cooperation with
the case plan.

E. THE ATTORNEY FOR THE CHILD
PERSPECTIVE

Penelope M. Blake, Supervising Depuiy Disirict Atforney,
Santa Clara County

Mediation is a valuable addition to the court’s
resources, giving attorneys and their clients a chance to
come to a negotiated compromise.The role it fills is one
that the courts cannot fill. The courts will ultimately
make orders that are likely to be seen as impinging on
the lives of the participants in the court process. On the
other hand, the mediators can interact with the various
parties without the same indicia of authority. Mediation
allows the parties to vent and be heard, while serving as
a mirror to assist participants to see themselves as others
see them. It also provides a forum for attorneys to dis-
cuss issues openly with one another as the process itself
frequently allows clients to modify their positions. Thus,
mediation provides a service without which it is likely
that much court time would be needlessly expended.

Children are present in relatively few of the
Dependency Court mediations. That is not to suggest
from the perspective of the children’s attorneys that
mediation is not a valuable tool. It is our impression that,
in the majority of cases, the mediation process deals
with the language of the petition, with placement issues,
or with exit orders? preliminary to dismissal. The pres-
ence of the children in these cases is rarely essential. The
perspective of the children, however, is essential, since,
in most cases, the children’s attorneys can make their
clients’ views known. On rare occasions when, for exam-
ple, there is direct conflict between older children and
their parents, the mediators may want to hear directly
from the children, and sometimes those children can be
empowered by a process that actually gives them a
voice. Whether they are present or not, the mediation
process is still very important to the child, as it allows
the participants to focus on the best interest of the child
with the help of skilled mediators. Our mediators are
trained in issues of child development and family dynam-
ics and can frequently help focus all participants on the



child’s best interest. This is important, as it frequently
results in a far better outcome for our child clents than
can be achieved by an adversarial, winner-takes-all
process, which is the hallmark of 2 court trial.

F. THE PARENT PERSPECTIVE

Forwarded by: ,
John Nieman, Afiorney Representing Parenis
Dependency Legal Services

Judge Leonard P, Edwards, et al.

io see that she is the one who really suffers. [
still dow’t really irust the social worker, but 1
think everyone just wanis the best for ber I can
live with that. The mediators did thai. Maybe
because they were new. But I couid tell they
were interested in what I said, and they were
straight with me. The mediation was a good
thing.” — Michael §.

“We bad a mediaiion about my parental

“I wanted to bave a Iirial because going
along with everyone jusi wasn’t working. f
was mad at my attorney and didn’t reaily
want a mediation. I didn’t understand wbhai
a mediation was, and didn’t think it would
do any good. I couldn’t figure out why they
weren’t giving me my children back and so I
wanted to fight. I thought I bad done every-
thing 1 could and they had to give them
back. But I felt totally differeni about every-
thing after it. I could iell ibe mediators were
actually listening. It seemed [ike I was gei-
ting some respect. It didn’t seem like I was
fighting. Like I didn’t need to fight no more.
For the first time what the social worker said
made sense, and I agreed with ber about
what was going on. It’s like it came clear to
me. [ was crying a ot and expiaining aboui
everything and then just felt OK about it all.
It felt a little funny after All of a sudden I
could tell that I bad made a lot of mistakes.
I felt so much betier about everytbing after
the mediation. I couldn’t understandg why I
didn’t get it sooner” — Karen H.

“My mediation was about what was going ic
bappen to my daughter I wanied to bave a
trial but my attorney iold me we probably
couldn’t win a trial and o try a mediation.
Before the mediation all I couid think about
was bow much I bated them and bow they
screwed me. The mediaiors belped me realize it
was really bard to take care of ber and bow 7
bad a lot io do before I could iake care of ber
good. I may never be abie io do that. It got nie

rights being terminated. My aunt and uncle
were the foster parenis and wanted to adopt
my son. Il never forgive my attorney that
my pareniai righis were terminated. I Rnow
it wasn’t bis fault, but that’s just the way I
Jeel. The mediation was good. Things are
muich betier beiween me and my son’s adop-
tive parents. I'm suve I'll be able to see bim
fine now. We went out o lunch after the
mediation. Before that, I bated my aunt and
uncie and hbated the idea of my son being
adopted by them. { still bave some misgiv-
ings, bui I feel betier about it now. I think
that withoui ibe mediation it would be
long time before I could really be civilized
with them.” — Tonya L.

G. THE ATTC
PERSPECTIVE

EY FOR THE PARENY

Brion Maeanion, Afiorney Represeniing Parents
Dependency Legal Services

Each vear, Santa Clara County Child Protective
Services receives in excess of 20,000 telephone calls
reporting suspected child abuse. More than 85% of the
calls result in a social worker doing some level of inves-
tigation to determine the validity of the call
Approximately two-thirds of the calis result in an in-
depth investigation by an emergency response worker.
When a call reveals a family with significant problems
that may put a child or children at risk of harm, usually a
social worker can assist the family informally and, with
the family’s cocperation. resolve the issues. in the end,
approximately 1,600 cases are s¢ severe. the family refus-

es to cooperate with the social worker, or the case has
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previousiy been in the court system and the family con-
tinues to struggle with the same problems, that the
social worker must file a petition with the court and
bring the family into the court system. This is when the
parents’ attorneys get involved.

The first thing we as parents’ attornevs must convey
to our clients is that dependency court is like guick-
sand—the harder vou fight, the faster you will sink vour
case. Our clients have serious probiems that took years
to develop, but often they have only a few months t
“fix” them. For example, 2 mother who zbused drugs for
ten vears and gave birth to a child with drugs in the
child’s system, was only given six months o get clean
and sober. The time allowed to work on these problems
begins when a child is first removed from the care of the
parent. Once this “clock” starts ticking, it does not stop.
You can fight the system, but the fight succeeds only in
using up valuable time and emotional energy that this
parent should spend getting clean and scber.

What is mediation? If vou lock into the mediation
room, you will see all the parties sitting in a small,
cramped room, around a tiny table that seats only four of
the eight or nine people present. Sometimes it looks like
everyone is speaking at once as the mediators furiously
scribble notes to capture the essence of five different
versions of one set of facts. Sometimes it looks like no
one is talking at all and you wonder what they are
waiting for.

However, if you are inside the process, you know
that mediation is, in a sense, a kind of group therapy for
lawyers and social workers to work out their conflicts.
For the parents’ attorney, it can sometimes feel like you
have been thrown to the lions. The district attorney yells,
“Your client’s an idiot, he keeps using drugs despite
repeated arrests, and he always gets caught” The social
worker laments, “Your client refuses o take his anger
management class, or see his therapist, or go to drug test-
ing, and he keeps going around the mother in violation
of the no-contact order” Everyone chimes in, “Your
clients refuse to take their medications and clean up the
house so the kids can go home.” Put all of this raw emo-
tion into a small room, early in the morning or fate in the

ay, and you cannot help but wring yourself out emo-
tionally. This is when the mediators get involved.

The mediators act as umpires and referees, they tell

some peopie to quict down and others to speak up.
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and MOst nportant o v play the devil's advocate.
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The mediators open our minds, they get us to consider

tions and to be creative in thinking of more. They

help the case along, ever so slowly at first, then in a flur-
rv of activity at the end. The mediators are the cogs in
che machine that force us through the process, some-
rimes Kicking and screaming, until we extract all of the
henefit there is from each mediation. And there are many
benefits to mediation.

The primary benefit of mediation is that.it is the
great equalizer. Bveryone gets to present his or her side
of the case to an impartial third party—the mediator—
who has no stake in the case. No one has any extra pull,
a0 one has more credibility than the others, and the
rules are the same for everyone. The mediators try to
keep everyone on track and stick to the issue at hand. In
the close quarters of the mediation rcom, egos and emo-
tions give way to the facts and the legal realities.
Eventually, even though perspectives may differ, all focus
rests on the best interests of the child. It is in this sense
that a parent really gets accountability out of the system.

Another benefit is that the judge only hears the
positive outcome from the mediation. In a trial, the judge
hears ail the facts of the case—the good, the bad, and the
ugly. Once the iudge hears all of this, he or she never
seems to forget the bad parts, and the parent can have an
uphill battle to get the judge to change his or her per-
ception. On the other hand, in mediation, all discussions
are confidential and never leave the mediation room.
Once the participants work out their differences and
agree to a specific outcome, all parties go into court and
the judge, with few exceptions, approves the settlement
of the case.The parent thereby begins the next phase of
the case with a clean slate and no excess baggage with
the judge.

This, however, does not represent the end to the
benetits of mediation. When the social worker, the par-
ents, and the attorneys invest so heavily in the process,
they each have a stake in the outcome. This creates an
environment of support and cooperation for at least the
next six months of the case. This added support more
often than not gives the parents the incentive they need
to continue 10 work hard on their programs and servic-
es and, thus, they are much more likely to reunify with
their children. In fact, 2 single, hard-fought mediation can

have a positive impact for the lfe of a case.



For these reasons, W, a8 E}ZEZCE‘;L‘*‘ attornevs, choose

informal dispute resolution options such as mediation as

our first line of defense in dependency cou

H. THE DOMESTIC VIOLENCE ViCTI
ADVOCATE PERSPECTIVE

Nancy Mersheall, Vidim Advocate Coordinaior
Living Without Violence Batierer’s intervention Progrom,
Santa Clara County

The primary role of the domestic viclence victim
advocate in any venue is to provide information, sup-
port, referral resources, and assistance with safety plan-
ning. Advocacy must be safetyv-driven, with each sur-
vivor’s unique situation and needs factored in. Successful
advocacy does not involve giving advice; rather, it is
about supporting the victim or survivor as she makes
her own decisions. To establish and maintain trust, and
for safety reasons, all communication between advocate
and survivor is confidential, with exceptions being man-
dated reporting of suspected chiid abuse and danger to
self or others.

Cautions and Concerns in Mediating Domestic
Violence Cases

Domestic violence is a compiex issue consisting of a
diversity of abusive behaviors. Ultimately, it is about
power and control. Over time—months to vears, depend-
ing on the relationship—many perpetrators are able to
instill fear and exert tremendous control over their vic-
tims with seemingly innocucus motions, gestures, facial
expressions, words, or statements. Working with victim
and perpetrator conjointly, in any setting, can exacerbate
psychological symptoms (e.g., post-traumatic stress disor-
der), escalate the violence, and in the worsi-case
scenario, increase the lethality risk to the victim.

Mediation should be done separately, for safety
reasons, in most domestic violence cases. There will be
exceptions. Mediation should always start with the
victim of domestic violence being seen separately. The
mediators need to assess the nature of the domestic
violence and the related safety issues in the particular
case, and the survivor needs 1o have received some basic
education about domestic viclence s0 she is able w©

make an infoermed decision about what is saf

e for her If
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she then indicates that she wishes to be seen together
with the other party—and the mediators agree that it is
safe and appropriate to do so—it would be appropriate
for them to be seen together. When 2 no-contact restrain-
ing order is in place, concurrent mediation is contraindi-
cated. A domestic violence protocol is imperative. In
Santa Clara County. under the direction of the Assistant
Director of Family Court Services (an expert in the field
of domestic violence), mediators receive specialized
training on domestic violence from a diversity of domes-
tic violence specialists.

In my experience in the Juvenile Dependency Court
in Santa Ciara Countv. mediation involving domestic vio-
lence cases will include at least one domestic violence
specialist (advocate, mental heaith provider, social work-
er, or a certified batterer's intervention program
provider). Mediation in this venue combines a protocol
with a high level of awareness of and respect for safety
issues and risk factors on the part of the mediators, and
support by a court svstem that has been very involved in
understanding and providing for the specialized issues
and concerns that arise in domestic violence cases.

Preparation for Mediation

Meeting with the survivor and her attorney together
prior to mediatiosn is an important part of the mediation
process. The attorney can heip prepare the survivor for
mediation by providing information about why media-
tion is taking place, advise what her rights are during
mediation, and help the survivor clarify what she would
like toc accomplish in the mediation process.

Preparing the survivor for any emotional triggers
that could arise during mediation is one of the roles of
the advocate. Hot-button issues and veiled threats may
inadvertently be brought to the survivor by the media-
tor; e.g., during the reiationship, her batterer may have
blamed her for his violence by saying she didn’t know
how to communicate. If he suggests to the mediator that
classes on communication may help resolve co-parent-
ing issues and the mediator brings this suggestion back
to the survivor, the survivor could interpret the sugges-
tion as a veiled threat. he may be triggered emotionally,
react with anger. shut down, or withdraw. She may have
a flashback. Effective advocacy includes preparing the

survivor for

hot-button issues, determining

[N

technigues that will encourage her to stay grounded and
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maintain her focus, and supporting her decision of
whether or not to address hot-button issues if they arise.

Another role of the victim advocate is to work with
the client to ensure safe arrival 1o and departure from
the court, as well as her safety in the courthouse. Being
in the courthouse does not guarantee safety for the vic-
tim/survivor. Intimidation, threats, and zassauits can and
do happen in the courthouse. In Santa Clara County, the
Juvenile Dependency Court has a separate waiting room
in a secure area of the court which can be used in high-
risk cases. (Bailiffs are alert and responsive to any inci-
dents that may occur.)

Levels of Involvement in Mediation

When the survivor meets individuaily with the medi-
ator, the role of the advocate is that of silent support.The
advocate may remind the survivor to take a deep breath
or may use other prearranged signals or cues to help her
stay calm and maintain focus. The advocate may not
otherwise participate in this level of mediation unless
invited to do so by the mediator. Interfering with the
mediation process can both negatively impact the
survivor’s self-esteem and sense of empowerment, and
can resuit in the advocate being asked to leave.

Advocate participation in the session with other
interested parties requires a release of information if the
advocate is to discuss specific information about the
survivor. This session can include eight or more partici-
pants, each with different issues or concerns about the
parent’s ability to provide for his or her child, and differ-
ent levels of knowledge or expertise in the area of
domestic violence. This is an opportunity for the advo-
cate to provide information about domestic violence,
e.g., what it is, how it impacts, how individuals become
victims, general information about safety planning, and
what steps may be involved for an individual working to
reclaim his or her life after domestic violence. As both a
victim advocate and a licensed marriage and family ther-
apist,I am able to provide additional information in areas
of concern in child welfare cases (e.g., the impact of
post-traumatic stress disorder, treatment options, recog-
nition of the change process, providing a context to facil-
itate understanding of skills the survivor may have devel-
oped to counteract fear, threats, and lethality concerns).

Mediation in the Jjuvenile Dependency Court in
cases involving domestic violence can enhance survivor
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safety, empowerment, and self-esteem when the media-
tors understand domestic violence, provide separate
mediation for the parents, work within a domestic vio-
lence protocol, and have the support of the Court. 1 have
seen many cases in this venue where mediation was a
positive and empowering experience for the survivor,
and, as a resuit, it is a process I encourage.

Safety Concern: Without knowledgeable mediators
who have bad extensive experience in the area of
domestic violence, without a domestic violence protocol,
and/or without the support of the court, mediation in
domestic violence cases can compromise victim safety
and cost lives—uwhether or not an advocate is involved.

1. THE CHILD ADVOCATE'S PERSPECTIVE

Ann Whyte, Advocate Supervisor
Child Advocates of Santa Clara and San Mateo Counties

Court Appointed Special Advocates (CASAS) bring a
unique and important perspective to mediation. The
CASA is the one person who is focused solely on the
child and has the opportunity to get to know the child
well. A CASA in Santa Clara County visits weekly with
the child, becoming a trusted friend and spokesperson.
The CASA also gets to know the others involved with the
child (parents, foster parents, relatives, and friends) and
the other professionals in the case (social worker, attor-
ney, therapist, and teacher). By doing this, the CASA is
able to understand the needs and circumstances of the
child. No one else in the system has the luxury of being
responsible for only the child. This in-depth knowledge
of the child’s situation and needs allows the CASA to
contribute information that might not otherwise be
available to the mediators.This permits the mediators to
get a clearer picture of the child’s current situation from
the child’s point of view, as well as from the CASA’s point
of view.

The CASA’s role in mediation is primarily to give
information and to help clarify differing views or dis-
crepancies among participants in relation to the child’s
needs and desires. Personal knowledge of both the situa-
tion and the participants gives the CASA a special insight
into what is happening in the family and with the child.
The CASA is aware of both the child’s needs and feelings.
Clearly, the role of the CASA is significantly more rele-




vant in mediations focusing on issues such as placement
and visitation rather than ones that focus on subjects less
directly invoived with the child’s needs or wants, such as
the parents’ progress on their case pian.

CASAs are most useful tc mediators when they are
involved in the process from the beginning, in any set-
ting where the social worker is involved. This ensures
that the mediators will have all possible knowledge
when issues are being discussed or decisions being con-
sidered. If the child is included in the mediation, the
CASA may act as a support person when the mediator
talks to the child, if that seems necessary and appropri-
ate. However, the CASA does not speak for the child
since it is important for the child, when age appropriate,
to have the opportunity to speak for himself or herself.

J. THE JUDICIAL PERSPECTIVE

Judge Leonard P. Edwards, judge Katherine
Lucerc, Commissioner Kristine McCarihy
Juvenile Dependency Court, Sania Ciare County

The judicial perspective on mediation is unique:The
judicial officer is the only member of the court system
who does not participate in the mediation process.That,
of course, is the point. If mediation works, the judicial
officer hears the agreement in open court, approves or
disapproves it and, in most cases, makes the appropriate
court orders implementing the agreement. If there is no
agreement, the court will never learn of the content of
the discussion during mediation. Instead, the court will
set the matter for the next legal hearing, likely a trial,
when the matter will be heard in a formal legal setting.

The judicial perspective has more to do with case
management, quality control, and administration of the
case and calendar. The judicial officer wants to ensure
cases are disposed of in a timely fashion, that the quality of
justice for all parties—particularly the child—is high, and
that the administration of court calendars is improved. By
each of these measures, dependency court mediation has
been an outstanding success in Santa Clara County.

First, we have learned that almost every case bene-
fits from mediation, even though for practical reasons,
we usually refer only the most complex cases.These are
the cases that might take one or more days to hear in 2
contested proceeding or that raise issues involving family
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dynamics that are best worked out in a confidential, non-
adversarial setting. Because mediation resolves most of
these cases, the court is able to devote its limited
resources to other matters and keep the entire depend-
ency calendar moving in a timely fashion.

Second, watching hundreds of cases go through the
mediation process has convinced us that mediation pro-
duces better, safer, and longer-lasting results than the liti-
gation process. We were not certain that this would be
the case when we started the program 10 years ago, but
now we are convinced. Apparently, the interaction of all
interested parties, guided by the mediators, provides an
environment for reaching the best, most workable solu-
tions for the child and family without sacrificing child
safety. Additionally, miost family members appear to be
satisfied with the process. Even if there has been no res-
olution, we see them come into court with visible satis-
faction that they have been heard (perhaps for the first
time). We have had 2 number of parents and relatives
thank us for providing them the opportunity to partici-
pate in mediation. “Thank you’s” are a rare occurrence
for judges sitting on any calendar.

Third, mediation has given us the extra time we
need to manage our calendars effectively. Without medi-
ation, we would have tried more cases, longer cases, and
we would have had more hasty settlements, made on the
eve of trial, for the sake of expediency.

The judicial officers in the Santa Clara County
Juvenile Dependency Court have different practices
with regards to the utilization of mediation. Some use it
in any type of case at any time while others prefer to use
it for selected types of cases that have been in the
dependency process for several weeks.All agree that the
vast majority of agreements are accepted by the court,
and court orders are made based upon the agreement.
One of the reasons that we approve of these agreements
is that the process ensures that all interests are heard and
are a part of the pilan. Another reason is that we recog-
nize workable agreements when we see them, and we
see them regularly after mediation.

The judicial officer will sometimes ask questions
about the agreement concerning practical matters (how
will this get done or who will do this task) or issues that
no one discussed in the mediation. These are referred
back to the mediation process or are resolved after infor-
mal discussion with the parties.
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If 2 case does not settle, it does not mean that the
process has not had an effect on the parties frials take
less time after mediation. The issues tricd hefore the
court are clearly identified, and the parties waste less
time putting evidence before the court.

From the judicial perspective, dependency mediation
is an effective process, one that helps keep the trial calen
dar under control and which produces better, safer, more
satisfactory solutions to child welfare cases at all stages of
the proceedings. Because of Santa Clara County’s rich
diversity, this added tool has given credibility and integrity
to an otherwise closed and complex legal system.

K. CONCLUSION

Juvenile dependency actions are legal proceedings,
but they are also much more The law is iil-suited to address
wtany of the issucs that come before the court. The majori-
ty of problems facing families can best be solved by prob-
lem solving in a nonlegal environment. Mediation provides
the opportunity for families to discuss difficult, emotion-
laden issues within a protected setting with professional
assistance Family members can express their pain and con-
cern in a manner unavailable in the formal court process.
They can then begin to listen to others and begin making
decisions about what is best for their children. '

AUTHORS
ADDRESSES:

All authors can be reached through
the Santa Clara County
Juvenile Dependency Court
Mediation Program as follows:
Santa Clara County Superior Court
191 North First Street
San Jose, CA 95113
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END NOTES

Santa Clara County, California, aiso referred 1o as "Silicon
Valiey," is located at the southern end of the San Francisco
Bay Area. It is the largest county in the region with a popu-
lation of approximately 1,700,000. The largest city is San
Jose.The population is diverse: 53.8% White (44.2% White,
not of Hispanic/Latino origin), 25.6% Asian, 24% Hispanic
or Latino, 2.8% Black or African American, .7% Native
American, .3% Native Hawaiian and Other Pacific Islander,
and 12.1% report some other race (totals over 100% due tc
persons reporting two or more races). U.S. Census Bureau:
State and County QuickFacts. Data derived from Population
Estimates, 2000 Census of Population and Housing.
http://quickfacts.census.gov/qfd/states/66/06085 . htmi.

"...Where mandated or
permitted, mediation and similar approaches, such as fami-
Iy group conferencing, should be used only in settings that
develop protocois on its appropriate and safe use, conduct
appropriate agency training, and regularly supervise staff
about victim safety needs." Effective Iniervention in
Domestic Violence & Child Maltreatment Cases:
Guidelines for Policy and Practice ("Greenbook™), 1998,
National Council of Juvenile and Family Court Judges, p.67.

Recommendation 48: "In jurisdictions where media-
tion is mandated or permitted, the juvenile court should
refer parties to mediation in child maltreatment cases
involving allegations of domestic violence only when: a)
mediators are trained thoroughly in the dynamics of
domestic and family violence, including child malireat-
ment,as well as trained in the dynamics of substance abuse,
basic psychology and family systems theory, the develop-
mental needs of children, the workings of the local child
protection and juvenile court systems, local domestic vio-
fence services, and other local community resources; b)
the mediation program provides specialized procedures
designed to protect victims of domestic violence from
intimidation by alleged perpetrators and to correct power
imbalances created by the violence with interventions,
including the performance of differential assessments of
the domestic violence issue, the offering of individual—as
opposed to conjoint—sessions for the victim and alleged
perpetrator so that they never have direct contact with
each other, and permitting the victim to have an advocate
in attendance throughout the process; ¢) the mediation
process also provides for the participation of victim and
child advocates, the child protection agency, other interest-
ed family members and individuals, as well as all involved
attorneys and GALs or CASAs, to reinforce further the bal-

Recommendation 23 discussion:

ance of power and ensure that the rights of the participants
are protected in the search for a resolution that focuses
upon the safety and best interest of the child and the safe-
ty of ali family members; d) mediators are vigilant when
involved in discussions concerning the factual basis of the
abuse of the child or victim-parent in order to prevent vic-
tim blaming and/or coliusion with the batterer’s denial
minimization, or discounting of the significance of the vio-
lence or abuse." Greenbook, p. 101.

Recommendation 48 discussion: "...Concern has
been expressed that mediation is a process which is unfair
and unsuited for cases involving domestic violence in that,
when battered women are asked to negotiate with their
batterers, the balance of power weighs heavily against
them, and the mediation process itself can actually be dan-
gerous or result in inappropriate outcomes due to these
factors...However, where mediation is mandated or per-
mitted, if it is conducted in accordance with the guidelines
described in this section, the process can effectively
empower victims of violence and enhance their safety as
well as the safety of their children and other family mem-
bers. Judges have an obligation to oversee the provision of
any mediation services to ensure that mediation is con-
ducted consistent with these guidelines." Greenbook, pp.
101-102.

An Exit Order is created when the juvenile dependency
court dismisses the dependency case and simultaneously
creates a custody order which will be entered into the
Family (Domestic Relations) Court file. California law per-
mits the juvenile court to create such custody orders which
are then filed in the Superior Court files in related pro-
ceedings, or, if no such proceedings exist, in a newly creat-
ed file. See Californiz Welfare and Institutions Code sec-
tions 213.5 and 362.4 (West, St. Paul, MN, 2002). The local
court rule in Santa Clara County states: “...If the Juvenile
Court determines that jurisdiction of the Juvenile Court is
no longer necessary for the protection of the child, the
Court may create a custodial order consistent with the
needs of the child and thereafter dismiss the juvenile peti-
tion and case....The original Court order shall be filed in
the Family Court or civil file....If no Court file exists in the
Family Court or other Superior Court division or in any
other jurisdiction, the County Clerk shall create a file under
the names of the child’s parents. The file shali contain a
copy of the juvenile Court order” Santa Clara County Local
Rule 4.1.
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